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Introduction

Working Families welcomes this opportunity to discuss inequalities in pay between men and women and the further extension of the right to request flexible working.   The full time gender pay gap rose slightly in 2008 and currently stands at 17.1%.  The part time gender pay gap is at 36.3 %.  When women take time out for family reasons, or move into part time work, the impact on pay, promotion and pensions can be significant. Strong family friendly rights are one way to help address the gender pay gap. Forty-five per cent of women workers in the UK work part time, often in low paid jobs that do not match their potential.  More flexible options, across a wider range of jobs, are essential to improving women’s employment participation.   Both men and women benefit from jobs that allow them to balance the needs of their families with work, and employers benefit from access to a wider pool of talent.
Working Families welcomes the Government’s decision to extend the right to request flexible working to parents – both mothers and fathers - of children up to 16 years old in April 2009.  In the current difficult economic climate, flexible working is a vital tool for business survival and longer term success.    We argue below that an extension to parents of children up to 18 will close a legal loophole and simplify the legislation further.     

The Equal Pay and Flexible Working Bill:

· amends the “material factor” defence for employers;
· requires employers who have had a tribunal decision against them on equal pay to conduct an equal pay audit; and

· extends the right to request to all parents of children up to the age of 18.

Working Families recognises the current law on equal pay is complex and that redress is slow.  Simplification of the law, greater clarity about the objective justification criteria, and stronger redress when a discrimination ruling is made, would all be welcome.    This briefing focuses on the proposals in Clause 2 of the Bill, which removes the ability of the Secretary of State to prescribe an age of child under which a parent would have a right to request. This effectively extends the right to all parents of children under 18 years old.
Extending flexible working – the parents’ perspective

Flexible working is a resounding success, bringing benefits to employers and families.   The right to request flexible working, introduced by the Employment Rights Act 2002, has heralded a culture change in many UK workplaces.  Fourteen million employees now work flexibly and research has shown a positive relationship between flexible working, lower stress and improved health and wellbeing.  Flexible working is much more than part time working – it can mean compressed hours, job-shares, term time only working, or working from home.  Many families have benefited from the ability to adjust their hours to balance work with the needs of children or older relatives.
Currently parents of children under six, parents of disabled children in receipt of Disability Living Allowance (DLA) under 18, and carers of disabled adults have the right to request.  Working Families has campaigned for the extension of the right to request to all parents and, ultimately, to all employees.  The important role that parents play in the educational success, health and emotional wellbeing of their children is well documented.  The need for parents to spend time with their children does not stop when a child reaches six.  Indeed, as Imelda Walsh’s review recognised:

“Perhaps the most challenging period a parent faces in bringing up a child is the difficult transition from childhood to adulthood via the teenage years”.
While many employees request flexible working informally, the legal right is important.  The law provides employees with a right to request, and employers have a legal duty to consider that request.  Without the legal right employees cannot insist on their request being carefully considered and many callers to our free legal helpline simply face a “no” from their employer.

A single mother of an 11 year old called our helpline.  She worked full time in retail Monday to Friday.  Her employer decided she and her colleagues would have to start working six Saturdays in seven.  This would mean leaving her daughter alone nearly every Saturday.  The caller offered to work one Saturday in three, as she could arrange for a friend to have her daughter occasionally, but had no family nearby to help out.  She had no right to request and her employer rejected this proposal without discussion.
Why business should consider flexible options

Employers adopting flexible working have benefited from reduced sickness and absenteeism rates and improved retention and performance. Working Families’ recent research with Cranfield University School of Management showed a positive relationship between flexible working and individual performance.  In the current economic climate, maximising productivity and performance will be a priority, and many employers recognise the link between flexibility and organisational requirements:

“The qualities required to achieve a work-life balance - flexibility and nimbleness – are also essential during these uncertain times.  There has never been a better time to embrace change”.  (Paul Lee, Senior Partner at Addleshaw Goddards)
The Government’s Regulatory Impact Assessment which accompanied the recent consultation on Imelda Walsh’s independent review, showed that extending flexible working to parents of older children could lead to savings for employers.  The annual cost to employers of making adjustments to working patterns stood at £69m compared with the benefits from higher productivity, lower turnover and reduced absenteeism of £91m. In the current climate, adjusting working patterns while retaining valuable staff will ensure businesses are well placed to benefit from the upturn when it comes.

Employers need not fear the right to request: it is not a right to have flexible working.  The legislation sets out a number of reasons why an employer might legitimately refuse a request to work flexibly including: the burden of additional costs; detrimental effect on quality, performance or the ability to meet customer demand; or an inability to recruit additional staff.

What is the problem for 16-18 year olds?


Imelda Walsh’s review was “clear that aged 16 and under and 18 and under are the most realistic and practical options as cut-off points” for the right to request.  Allowing a right to request for children up to 18 would allow parents to support their children until the end of their school education, in line with the proposed extension of the school leaving age, and in line with the existing right for parents of disabled children.  This has the advantage of simplicity: employers will simply need to know whether an employee has a caring responsibility – whether for a dependent child or an adult - before considering a request.

A current loophole will not be closed by an extension only to parents of children up to 16.  The 2002 Act provided parents of children under six, or parents of disabled children under 18 (in receipt of DLA) with a right to request.  The Work and Families Act 2006 extended the right to request to carers of disabled adults.  However, a carer of an older relative does not need to demonstrate that the cared-for person is in receipt of DLA.  This creates an anomaly: parents of children over six who may be considered disabled or in particular need of care, but who are not in receipt of DLA, have no right to request.    Under the proposed extension of the right to parents of children under 16, such parents will have a right up to the child reaching 16, and again, as a carer of a disabled adult when their child is over 18. There will be no right to request flexible working in between.  
Working Families provides a free legal helpline for parents and carers, and a support network for parents of disabled children.  We have examples of callers who are already disadvantaged by the DLA requirement, and who will fall into the gap when their child is over 16 and under 18.

A mother who has settled in the UK but with a restriction on her “recourse to public funds” is unable to access DLA or other benefits.  She does not need the benefits as she has a well paid job.  However, she would like the right to request flexible working to allow her to care for her disabled child. Under the current arrangements she has no right.  Under the extension she will have a right to request up to her child’s 16th birthday (as all parents will be entitled, regardless of their child’s disability), and again after their 18th  birthday, but she will have no right to request flexible working for her disabled child in between.

In circumstances where an older teenager has recently become disabled, through illness or accident, it may take many months to claim DLA and the right to request flexible working cannot be claimed in the interim.  This may be just the time that the parent most needs such flexibility to cope with the changed circumstances and increased caring responsibility.

Allowing all parents the right to request will be simple and close this loophole.  Few parents of 16 to 18 year olds will need to exercise the right, but those who do will be the most in need. 


For further information contact Elizabeth.Gardiner@workingfamilies.org.uk
Telephone 020 7253 7243.                                
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