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working families T

changing the way we live and work




REPORT ON WORKING FAMILIES HELPLINE 2007
Working Families’ free legal helpline helped 5,445 people in 2007 access advice about their employment rights.  This report analyses the key issues that employees raised in the year to end 2007.  
This report suggests that there are several changes that are needed to address current problems faced by callers to our helpline:

· change the rules for entitlement to statutory maternity pay - particularly for low income mothers who are ill during pregnancy and lose out financially as a result;
· reduce the notice periods for and extend the availability of statutory paternity leave and pay, including for self employed fathers;
· extend the right to request flexible working to all parents; and

· amend parental leave and guidance about time off for dependants so that parents, including parents of disabled children, can take time off when their children are ill or attending appointments.
Who calls the helpline?

Demand for our helpline outstrips supply: a recent survey of callers found that 48% had to ring three or more times to get through with 33% trying six or more times.

An analysis of callers shows that 90% of callers are women and 10% men.   
63% of our callers identified themselves as low income (under £28,000 household income from employment).  A quarter of our callers are lone parents (25.5%) – a close correlation with the proportion of one parent families in the UK.
Callers come from all over the UK with the most from London (18%), the South East (12%), West Midlands (12%) and Eastern England (12%) while Northern Ireland (1.5%) and the North East of England (2.4%) produce the smallest number of calls.

The helpline receives a disproportionately high number of calls from black and minority ethnic groups – 27% of callers identify themselves as other than white.   High numbers of calls are received from Indian (18%), Bangladeshi (14%) and Black African callers (5.5%).  

It is interesting to note the correlation of these caller groups with economic activity rates.  The Labour Force Survey in 2007
 found Bangladeshi and Pakistani women had very high working-age economic inactivity rates (67% and 65% respectively) –almost three times the rate for White British women – and that this is paralleled by a very high incidence of child poverty in these families.  Similarly while Pakistani women have the highest unemployment rates in Britain (at 20%) the next highest female rates are among Black African women (12%) and Indian women (8%).
  Ethnic minority women are targeted by the Government as needing additional support to assist them into work, recognising that “relatively few are in contact with Jobcentre Plus or other mainstream services”
.  This would suggest that Working Families’ helpline provides a valuable addition to the statutory advice provision.
There has been a recent increase in the number of callers from the newly joined European Union countries – the A8 – with 6% of all calls from this group.  A survey by the Joseph Rowntree Foundation
 found that
 “Many migrants traded off low-skilled work and poor conditions for better pay than in their home countries or for other benefits, such as learning English, often because they viewed the job as temporary. Consequently, they did not always perceive the lack of a written contract as disadvantageous”.   
“Employment relations between migrants and their employers were often complex, and viewed as unsatisfactory”.   
Our helpline team are finding that callers without written contracts are facing considerable difficulties in exercising their employment rights, particularly with respect to maternity provision and health and safety rights at work during pregnancy.
The helpline team receive a disproportionately small number of disabled adult callers. In a sample of 1000 calls, 11.8% identified themselves or a family member as an adult with a disability. This compares with around 20% of the total working age population who are disabled
. However, we received a disproportionately high number of callers with a disabled child.  Almost 14% of callers either had a disabled child themselves or were calling on behalf of a family with a disabled child.  This compares with around 8% of all families having a disabled child.

What are the key issues?
Working Families offers a holistic advice service and actively encourages callers to seek advice on a range of related issues.  A call about benefits may turn into a call about childcare and re-entering the workforce. A call about maternity leave may lead to a discussion about how care will be shared between partners when a woman returns to work, and what opportunities there may be for flexible working.  The figures (below) identify the primary reason for the call.  
1
Maternity leave and pay

The largest single issue - raised by 55% of callers - is advice on maternity leave and pay.   Many of these calls are straightforward requests about employee entitlements, or advice on how to handle the procedures.  However, a number of calls have identified loopholes and injustices in the current system of maternity leave and pay.  Calculation of holiday accrual during maternity leave is an unclear area of law.  
A key issue is the calculation period for Statutory Maternity Pay (SMP)
.   A number of case studies on the issue highlight the problem which occurs when an employee is sick during pregnancy.  If a woman is sick during the qualifying period
 and only earns Statutory Sick Pay, this can result in her losing her entitlement to SMP altogether, as her average pay will have fallen below the £87 a week needed to qualify for SMP. For low paid women the problem is particularly acute as they may only need to be off sick for a short time before their average pay drops below the required amount. 
A caller who is 7 months pregnant and has two jobs sought advice. In her first job she is eligible for SMP. She has had her second job for four years. She works on Saturdays and Sundays in the second job, and earns between £90 and £95 per week gross. This would normally make her entitled to SMP. During the eight week SMP calculation period she was absent from her job for two consecutive weekends due to a pregnancy related illness. Her employer paid her SSP only during that time and as a result her average wage during her SMP calculation period dropped below the Lower Earnings Limit, so she cannot claim SMP for that employment. She can’t claim Maternity Allowance (MA)
 either, because she will get SMP from her other employer and rules prohibit employees from claiming both SMP and MA at the same time. She has lost out on receiving about £3,240.

The caller is 6 months pregnant. She normally earns £270 per week gross. For the past two months, the caller has been ill with a pregnancy related condition. In accordance with her employer’s normal policy she has been paid SSP during this time. As she has been on SSP during almost the entire SMP calculation period, the caller will not have earnings high enough to claim SMP. She can claim Maternity Allowance instead but will be worse off by about £800 because she will not be able to claim the 90% of earnings she would get for the first six weeks of SMP.

The caller is 22 weeks pregnant and has worked for one year earning £30,000 per annum. She has severe morning sickness and has had to be off work as a result. Her employer does pay 20 days full pay for sickness but the caller has had more time off and is now only entitled to SSP. Although she will still get SMP, instead of getting £519 per week for the first six weeks of her claim, she will get about £289 - a loss of about £1,400.

2
Paternity leave


We received over 250 calls (5%) about paternity leave, often from women on behalf of their partner.  Key concerns were around the low level of Statutory Paternity Pay (SPP)
 which resulted in men taking annual leave instead. One caller was told that he must take paternity leave as annual leave, despite qualifying for SPP.

No paternity pay is available for self-employed men although self-employed women may be entitled to Maternity Allowance.  Men also raised concerns about the inflexibility of the scheme, the long notice periods and the 26 week rule where a man is only entitled to paternity leave if he has been with an employer for 26 weeks.  

Notice periods

Some callers, who would be entitled to Statutory Paternity Pay, lose out because they are not aware of the notice requirements:

A woman called on behalf of her partner who had given notice for paternity leave three weeks late (i.e. at 29 weeks of pregnancy, not at 26).  His employer told him (wrongly) that because of the late notice he could only have one week off, not two.  Employers are allowed to accept late notice, and, indeed, have a duty to where it was not practical for the man to give notice 15 weeks before the week the baby is due.  

Other callers lose out because the fathers’ service is insufficient to qualify:

A woman called having just given birth by caesarean section.  Her husband had only three months of service but was told by his employer that he could take unpaid paternity leave. He had just been dismissed for taking the time off.  

A caller phoned to say her boyfriend was told he is not entitled to paternity leave as he was one week out on qualifying for it.  He was (correctly) informed that his only entitlement was to unpaid time off to be with her while she was in labour.

A man called as his partner had just given birth.  She had had a very difficult birth and would be unable to walk for a few more days.  As well as the baby they had three other children, all of whom were under 12.  The caller had no entitlement to paternity leave as he had only been employed for a month, nor sufficient service to be entitled to parental leave.  His other children had to be looked after and taken to school.  They had no close family who could help out.  He was told by his employer (correctly) that he had no entitlement to leave and should return to work immediately. He might argue that he has a right to take time off for dependents (there is no service requirement for this right), he would not be entitled to any paid leave, and (see below) the issue would turn on what was “reasonable” time off in the circumstances.

A man’s partner was due to give birth on the day he was due to finish his current job on the same day.  His new job started two weeks later.  He wanted advice about what he could claim if the baby was late.  The advice is that paternity pay is only possible from current employer: and thus he would only be entitled to pay if the baby is actually born on or before the due date.  Otherwise he will not be able to claim anything.  
Extending the time off? 

In exceptional circumstances, notice periods for parental leave and annual leave may cause difficulties for new fathers who want to take more than two weeks off:

A man was on paternity leave after his first child had been born. The child had been born with Down’s syndrome and he wanted to take additional time off to support his wife and baby at a difficult time. He asked for advice on whether he could take more time off and was unclear whether his entitlement to paternity leave was 14 working days.  The helpline explained that it is two calendar weeks.  He could not take unpaid parental leave immediately, as he only has the right to that if he gives 21 days notice.  He could take annual leave, but that would depend on his employer’s agreement. Although in this situation the majority of employers would be sympathetic, this caller didn’t have any legal rights to stay off work.

Self employed fathers

Where women do not qualify for Statutory Maternity Pay because they are self-employed they may still be eligible for Maternity Allowance.  However, there are currently no provisions for self employed fathers – a subject raised by a number of male employees.  
A caller asked about his entitlement to paternity pay as a self-employed man.  While he paid his own tax and national insurance, he does not have a choice about when he turns up for work so there is an argument he is in fact an employee.  However, he would not be able to get SPP without challenging his employer and getting them to agree to pay him as an employee - this is unlikely, and in any case it would also have to take effect from beginning of pregnancy.

The lack of SPP can make a substantial difference to a family income.


A caller expecting her first child called.  The caller has three years of service and usually earns £18,000 a year.  Her partner is self employed and earns £20,000 a year.  The caller has been ill and on Statutory Sick Pay and will not now qualify for SMP because her earnings in the qualifying period were too low.  She will have to claim Maternity Allowance instead (thus receiving only a flat rate £112.75 a week instead of the first six weeks at 90% of her normal pay). Her partner is self employed and earns about £20,000 a year.  He is not entitled to any paid leave. For any time that he takes off the family wage income will fall by £618.00 per week at a time of high outgoings associated with a new birth. To have SPP of £112.75 a week at this time would have helped enormously.
3
Flexible working

The second largest issue for callers was advice on flexible working.  651 (13%) callers identified this as the main reason for their call.  The key issues of caller concern were whether they had a statutory right to request
 and whether they could challenge their employer’s reasons for refusing their request.  Our helpline also identify a problem for men seeking flexible working: while women will usually have recourse to an indirect sex discrimination claim if they are refused, men have very few rights.

A lack of flexible working can act as a barrier to entering work. The need to have 26 weeks service before an employee can use the right to request flexible working can also cause difficulty, both to prospective employees who might be uncertain about the possibilities of finding work which will accommodate caring responsibilities, and for employers, who may genuinely not be able to accommodate a request for flexible working made immediately a recently recruited employee qualifies under the current legislation:

A single parent who recently started a job as a support worker called. She has a three year old child who goes to a day nursery when she works. At the time that the job was offered to her she was told she would have to be available to work one in five weekends. Now, two months into her service, she has been told that she has to work on bank holidays and more days over weekends than originally agreed. She can’t do this because she has no childcare then. She was advised that she might be able to claim that her employer is in breach of contract and is indirectly discriminating against her on the grounds of sex. However she cannot make an application under the right to request because she has insufficient service.  

The caller is a mother who has just been shortlisted for a fulltime job. She would like to work reduced hours due to her childcare responsibilities. She wanted to know if she should wait to ask until she is offered the job.  If her request is unreasonably refused she might be able to bring a claim against the prospective employer for indirect sex discrimination (it would depend on why the request was refused). However it would be advisable tactically to wait to bring up this issue until she is offered the job, because it might be difficult to prove that she was not appointed from the shortlist because of her need for flexible working, not another reason. She cannot make a right to request application because she has insufficient service. 
Inability to request flexible working due to the age of the child

The Government has commissioned a review to consider extending the right to request to parents of older children which is very welcome. Our helpline team receive many calls from parents unable to access flexible working who currently have no statutory right to request.  The problems are particularly acute for single parents and for parents working weekends or atypical hours for whom childcare is difficult.

A care worker who is expected to work some evening and weekends called to say her partner has recently left her and their two children aged seven and eight. The younger child has behavioural problems but does not get Disability Living Allowance. The caller is currently using four different forms of childcare to cover her working hours but this is proving difficult and unsatisfactory due in particular to the problems of the youngest child. She has asked her employer not to schedule her for evening and weekend work but her employer has refused on the grounds that they do not want to set a precedent. She may be able to make a claim of indirect sex discrimination. Had her children been younger or in receipt of DLA we would also have advised her to make a right to request application. 

A single mother who works Monday-Friday full time in retail called about her rights. She has an 11 year old daughter who is not disabled and goes to a child minder after school. The caller has been told by her manager that in one month’s time she and her colleagues will have to start working six Saturdays in seven because the employer wants more experienced staff in on Saturdays. This would entail the caller being away from home on Saturdays from 8am to 6pm. The caller does not feel that she can leave her 11 year old at home alone all day nearly every Saturday. She has no family living nearby. She has offered to work one Saturday in three (a friend can have her daughter on some Saturdays) but her employer has rejected this proposal.  Had her child been younger or disabled we would have advised her to make a right to request application without prejudice to her claim for breach of contract. 

A caller with a 16 year old son with behavioural problems but not in receipt of Disability Living Allowance wanted to reduce her hours by three hours a week to be around more after school.  She has no right to request and her employer turned down the request flat.
Challenging “business reasons” to turn down a request

Many reasons given by employers for turning down a request would not fall within the statutory definitions.  Examples of employer “reasons” to refuse include:

‘The job needs dedicated full-time person’.

 “It would set a precedent’.

“The job can’t be part time so you’ll have to resign”

Other requests have been turned down on statutory grounds, but would be open to challenge. For example:

Flexible working was refused because of ‘detrimental effect on quality and inability to redistribute work amongst existing staff’ but this reason was given in a large workplace with several thousand employees: they could almost certainly accommodate change if the will was there.
Flexible working was refused even where a caller’s section at work was overstaffed.
A caller asked to reduce her break time from 30 minutes to 20 minutes (the legal minimum) so that she could leave a few minutes earlier but this was refused.  
In the worst cases, employers simply ignore flexible working requests or treat employees detrimentally for having asked.
An employer simply ignored two formal applications forms setting out a right to request.

A caller was told that she would only be allowed part-time hours if her pro-rata salary was reduced.
A caller requesting part time hours was asked to accept a contract with increased evening and weekend work 
Following a flexible working application, a caller was demoted and had her salary reduced, without her request for more flexible hours being granted.
A man with a disabled child, working three days a week, called to ask for help with the constant harassment he received from his employer.  The employer phoned him up to seven times a day to try and get him to work more hours. 
A man with two autistic children (on Disability Living Allowance) was disciplined because he leaves work early to pick one of them up.  This was despite a previous agreement that he could do this, and the fact that he works through his lunch break to make up the time.

Problems facing men because of their inability to make indirect sex discrimination claims
Our helpline advisers will explain to women callers that, if a right to request application fails, or if they are not eligible to use the right to request, they may still have recourse to a claim of indirect sex discrimination.  Women have successfully argued that making them work full time (or inflexible hours) without justification is indirect sex discrimination, because they are more likely than men to have childcare responsibilities.  While a man being refused a right to request may have a claim to direct sex discrimination if women in his workplace are treated differently, he will not be able to pursue an indirect sex discrimination claim.
A man called who had worked for over 20 years on a production line in a factory. Most of the work force is male. He and his wife (who also works) have a disabled 11 year old son who receives DLA. The caller changed from shift to day work in 2004, using the right to request, to help with the care of his son, but the caller and his wife can no longer afford the resulting drop in his wages. The caller would like to go back onto shifts, but with some minor adjustments to his working hours, to facilitate childcare.  The caller was advised about his claims, including the possibility of making a new right to request application. However he cannot claim indirect sex discrimination, and due to the gender make up of the work force, he is unlikely to be able to claim direct sex discrimination should the right to request procedure fail. 

A father with two young children under six who had worked from 2 -10 pm for the last three years asked to move to a new shift pattern so he could see his children after school.  His request was turned down and, with no women in his workplace, he was unable to make any sex discrimination claim. 
4
Benefits and tax credits 

Last year 13.5% of our calls (around 680 calls) concerned advice about benefits while a further 9.6% (400 calls) wanted information about tax credits.   Callers’ common concerns are the complexity of calculating entitlements, fear of overpayment resulting in debts having to be paid back, and the interplay of different benefits.  Many callers enquire about general financial advice around the time of the birth of a child, and need information about what benefits and support they may be entitled to claim. Our helpline advisers are concerned by the number of referrals they receive from Jobcentre Plus about advice on simple issues such as statutory maternity pay and maternity allowance (the latter is a benefit that Jobcentre Plus administers itself).

The complexity of some benefits causes difficulties for new parents, particularly those whose incomes are below average, but not low enough to get extra benefits available when they are in full time work:

A woman called about the Sure Start Maternity Grant
. She earned about £9,000, her partner about £15,600. Their tax credits would be too low to get the grant based on the previous tax year when they were both at work. However, once on maternity leave, they would have a reduced income and in the tax year in which most of the maternity leave fell, their tax credits might be high enough. This was the only way for them to access the grant as they were not on any other qualifying benefits. Giving an estimate of the current tax year’s income was something the client found far too complicated to face, and she was afraid of being overpaid if it was too low. But she also found it hard to understand the concept of claiming within three months of the birth, being turned down, and having to claim again when that year’s tax credit award was finalised.  

A caller wanted advice as Jobcentre Plus had asked her about her savings when she enquired about Maternity Allowance. Savings do not affect Maternity Allowance, as it is non-means-tested. We were able to reassure the caller that, as she met all the other conditions, she would get this benefit.

5
Caring for children

A further 77 callers asked for advice about childcare as their primary focus.  However, this does not reflect the number of times that childcare came up as one of the caller’s concerns. Many callers struggle with childcare costs and need advice about how the childcare element of working tax credit can help. 

Decisions about whether to return to work and how many hours of work parents do are heavily constrained by whether a parent can find and afford childcare. Parental leave and emergency leave were raised by a further 103 callers. 
Time off for dependants 

An issue that causes severe difficulties is the definition of time off for dependants.  Time off for dependants is usually considered to cover one or two days off, although the regulations state it is “time off that is reasonable in the circumstances”.  Although it would be for a tribunal to decide, it is unlikely that a week or two off work would be considered reasonable as guidance clearly states that “the employee is not entitled to take two weeks’ leave to look after a sick child” 
.  Parents are falling foul of a loophole which leaves a clear gap between a “reasonable” time off in emergencies and a period of a couple of weeks to care for a child with a longer term illness such as chicken pox.  Callers frequently seek advice where their employers are threatening formal disciplinary action because they have taken time off to care for a sick child.  

The guidance on this matter is unhelpful. It suggests that if a dependant is ill or injured the employee can take time off work to make longer term care arrangements. “This might mean making arrangements to employ a temporary carer or taking a sick child to stay with relatives”. However, many parents calling our helpline do not have nearby relatives, and cannot afford to pay for temporary carers.  

A single mother called for advice in December about time off to care for her three year old with chicken pox. The nursery will not have the child back until all the spots are gone. Her contract of employment stipulates that she cannot take annual leave from mid November to mid January. For the past week she had been managing to go in to work for a little bit each day as her sister had been looking after the three year old, but now her sister’s baby was ill as well.  She had no time to give notice for parental leave and was advised that she could only rely on time off for dependents.    Her employer has told her that she will not allow further unpaid time off and that she must get back to working her normal hours immediately. 
Here the guidance suggests that “if a child falls ill with chickenpox, the leave should be enough to help the employee cope with the crisis – to deal with the immediate care of the child, visiting the doctor if necessary, and to make longer term care arrangements”.  Where disputes arise, differences should be resolved “through the normal grievance procedures. Otherwise it will be up to an employment tribunal to determine what is reasonable”.
The caller is a single parent working as a nurse. Her one year old child has had severe diarrhoea for two weeks. She has had to take time off work because the nursery will not have the child when she is sick. Her employer has told her that she must make alternative arrangements for the care of her child as two weeks is not “reasonable” and that she must make up the time she has had off.  The caller has seven days of holidays due to her, to be used up in the next two months, and because she is very worried about money, she would like her employer to treat part of the time she has had off as holiday. However, the caller’s manager has refused to do this.  

Another single woman with teenaged children called for advice about time off.  She had gone back to work now they were at secondary school but she felt her 14 year old was falling in with a bad crowd.  He had been in trouble with the police before and now he had been excluded from school.  She had been advised to supervise him during the exclusion to ensure he did the work he had been given and didn’t get himself into trouble.  She was also concerned as she risked being evicted if her son’s anti social behaviour continued.  Parental leave is only available for young children.  While she might ask for “reasonable” time off she would have to negotiate this with her employer or face leaving her son unsupervised.  If her employer refused, she might be dismissed with her only hope being arguing an untested concept of “reasonable time off” at an employment tribunal.
This issue of needing time off work is acutely felt by parents of disabled children who may need to attend many hospital and clinical appointments with their child.  Parental leave of up to eighteen weeks in 18 years is available on a one day at a time basis for parents of disabled children, but should be given with 21 days notice and many parents find they use quickly use up their full entitlement. According to the guidance, time off for dependants is “intended to cover genuine emergencies” and it is difficult to argue that planned hospital appointments, for example, would be covered.  However parents report short notice changes to hospital appointments which make the 21 days notice requirement impossible.  Parents of disabled children say that they use up their annual leave as well, thus leaving them no time for much needed holidays.
The parent of a disabled child called because her child needs an injection whilst at nursery.  She is waiting for the nursery staff to receive training but meanwhile has to give the injection herself.  She can’t claim time off for dependants – it is not an emergency – and instead she is using her parental leave of one day at a time (even though she only takes half an hour out of her working day).  Her employer will not agree to a temporary adjustment in her hours instead.
A caller is a mother of two children, aged 11 and 13 who has worked part time for eight years in a care home.  Her older child has severe behavioural problems and is in receipt of DLA.  Her younger child is too young to leave alone.  Her partner has left her and she no longer has enough childcare help to cover all her working hours.  She has had to miss work because her older child was excluded from school and she cannot get care for the children during the school holidays due to the lack of available care for children with special needs. The caller had just found out that the care to be provided by social services during half term had fallen through.  Her unsympathetic employer has told her to come in “or else” face disciplinary procedures.

6
Breach of contract 
Our helpline team encounter many examples of employers breaching contractual arrangements with employees, despite legislation to protect employees from unilateral changes to their contracts.  Many employees feel that they cannot challenge their employer, for fear of losing their job.
A woman who has worked a pattern that fitted with her childcare for over a year has been told she must now work flexible hours determined by the employer, seven days a week. 
A caller was told she had to stay at work every day until 3pm, even though both her written contract indicated she could leave at 1.30 pm, and she had been doing so for some time.

A lone parent who worked in the NHS was told she could no longer work term-time only although she has done so for the last seven years.
A caller explained that her employer wants her to work on Sundays and change her weekday shift to 12 to 5 pm.  The change is being imposed across the board but it means that she will not be able to pick up her child from school. 
What changes do we need?

The calls point to a number of difficulties that parents face in balancing work and their caring responsibilities.  In this section we make a number of policy recommendations drawing on the key issues that came up over the last year.

1
Changes to Statutory Maternity Pay

Change is needed to protect women, particularly those on low pay, who are sick during their pregnancy from falling below the qualifying levels for SMP.  

When calculating Maternity Allowance women are able to choose their highest earning 13 weeks out of the last 15 months and a similar system might be introduced for SMP. For example, women might nominate any 8 week period during their pregnancy as the qualifying period (or a longer period, if they are sick throughout the pregnancy).  At the very least, there should be stronger protection for the most vulnerable groups – those already on low pay who are no longer entitled to SMP due to pregnancy-related sick leave.  If this group was allowed either to nominate an alternative 8 week period - or to ignore the SSP and have a payment calculated on the wage that would have been paid, had the employee not been sick, then this injustice might be alleviated. 
2
Changes to Statutory Paternity Pay 

The two weeks of Statutory Paternity Leave, paid at a flat rate, discourages some men on low pay (but above £112.75 per week) from taking leave.   We encourage the Government to increase the level of SPP and to introduce the proposed Additional Paternity Leave as soon as possible (but are concerned if this is only paid at the flat rate). In the meantime a number of changes would help men:



· Statutory Paternity Pay should be paid at 90% of salary for the two weeks of Statutory Paternity Leave

· self employed fathers should receive a Paternity Allowance – similar to the flat rate of Maternity Allowance 

· Notice periods for the current right to Paternity Leave should be reduced as men who are unaware of the long notice requirements are losing their entitlement to leave. One suggestion would be to introduce a two week notice period, bringing paternity leave in line with annual leave.  It is unjust that men should have to give the same amount of notice to take just two weeks off that women have to give to take up to a year off work. 
· Employers should be encouraged to offer more discretionary leave, even if the service period has not been completed: this is only a request for two weeks off, but it could make a big difference to the family.

3
Flexible working

Working Families has long argued that the right to request flexible working should be available to parents of all children up to 18 years old, and preferably to all employees.  Employees facing intransigent employers have little scope to take action: if they do take a case to an employment tribunal the remedies are limited, and are outweighed by concerns about the potential ill feeling between employer and employee often culminating in the employee seeking a new job.  Men face the additional disadvantage of having no recourse to an indirect sex discrimination claim if the right to request claim fails.

Employment tribunals should be given stronger powers to enquire into the business case for turning down a flexible working request.  At the moment an employee can only challenge an employer for failing to follow the appropriate procedures.  However, as our callers have shown, employers do not always give valid business reasons to turn down a request, which indicates a lack of understanding of the law and a lack of proper consideration of the request.

A lack of flexible working acts as a barrier to those trying to start work and more should be done to open up jobs – at all levels – to part time and flexible working patterns.  The lack of a right to request before 26 weeks of service puts some parents in an impossible position:  if they cannot work full time, (perhaps because they have a disabled child) they cannot take a full time job hoping to succeed with a request to scale down their hours later.  Encouraging all employers to advertise all jobs flexibly (unless they can demonstrate sound business reasons otherwise) would broaden the choices available to families and changes to the 26 week rule should be considered. 
4
Time off for dependants

There is a need for guidance to recognise that “reasonable” time off for dependants may vary according to family circumstances.  It may not always be “reasonable” to expect a family to pay for temporary childcare cover for a sick child, and it is unrealistic to expect a family to leave a sick child with an unfamiliar carer.  Many families have no relatives nearby  to rely upon.  

Parents are currently facing penalties – including disciplinary action - for the short term adjustments they need to cope with a child’s illness that is unpredictable, including if the child is in hospital.  Other parents need to be with a child going through a difficult time (for example, in trouble at school or at risk of anti social behaviour, or coping with bereavement or family breakdown) but have no entitlement to time off other than for “emergencies”.  Leaving the resolution of these issues to employment tribunals is not conducive to changing workplace cultures. Few employees will want to risk their chances at tribunal of establishing that they acted “reasonably”.  Even if the employee wins their case, taking an employer to tribunal may make continuing in that job very difficult.
While paid leave for all such emergencies might be ideal, the need for more paid leave for parents with disabled children is vital.  All employees need to be able to take holiday leave for health and safety reasons.  The definition of time off for dependants should be broadened to include regular appointments where a child is disabled.  

A further solution may be to amend the requirements for parental leave
.  Families of older children are currently unable to access parental leave at all. The current notice period of 21 days means parental leave is not able to fill the gap between time off for dependants and longer leave for a sick child.  We recognise that a request for an extended period of 13 weeks leave needs to take into account the employer’s need to plan.  However, a shorter notice period – perhaps relating the days’ notice to the weeks leave that is requested, up to a maximum of 21 days – would allow families in urgent need to care for their children: they could take unpaid leave without facing penalties.  Extending the provision of parental leave to parents of older children is also necessary to reflect the wider needs of families.
 Working Families March 2008

� Labour Force Survey Quarter 2, 2007 quoted in “Ready for Work” DWP 2007


� Annual Population Survey, January 2004 to December 2004, Office for National Statistics


� Ready for Work. DWP 2007


� Central and East European migrants in low wage employment in the UK.  Joseph Rowntree Foundation May 2006 Ref 0226


� DWP Press release 5 July 2007- Help for employers to boost their ‘disability confidence’


There are 6.9 million disabled people of working age in Britain, one fifth of the total working age population. Fifty one per cent (3.5 million) are men and forty eight per cent (3.3 million) are women


� Managing More than Most: a statistical analysis of families with sick or disabled children.  Buckner and Yeandle 2006.  Extrapolating from the 2001 census figures, researchers suggest that 8% of all families in England and Wales have a child (of any age) who is sick or disabled and at least one child under 16.





� SMP is paid at 90% of earnings for the first 6 weeks of maternity leave followed by £112.75 or 90% of earnings (whichever is lower) for 33 weeks.  All figures relate to 2007 rates.


�To qualify for SMP a woman must also have earned at least £87 per week on average in the calculation period. The calculation period is the eight weeks up to and including the 15th week before her baby is due. If paid monthly, the calculation period is usually based on the last two monthly payments received before the end of the 15th week before a woman’s baby is due.


� Maternity Allowance is paid by JobCentre Plus directly to mothers who do not qualify for SMP but meet the criteria of having worked for at least 26 weeks in the 15 months before their baby is due, and having earned more than £30 a week in 13 of those weeks.  It is paid at a flat rate of £112.75 for 39 weeks or 90% of wages if this is lower than £112.75. 








� Statutory paternity pay is paid at the flat rate of £112.75 per week for a maximum of two weeks.


� Employers have a statutory duty to consider requests to work flexibly from prescribed groups of workers (currently available to parents with children under 6, or disabled children under 18, or carers of disabled adults).





� Many working parents with new babies will need to claim Sure Start Maternity Grant once within 3 months of birth, then claim it again when their tax credits are revised to reflect their revised income in the tax year in which maternity leave falls.


� Time off for dependants: A guide for employers and employees. DBERR October 2007


� Unpaid “Parental Leave “ of up to 13 weeks is currently available to parents of children under five, or under 18 in receipt of DLA.  If employee and employer have not reached agreement, employers must allow each parent four weeks in a year per eligible child.  However, parents must give at least 21 days’ notice and employers may postpone leave for up to 6 months where the business would be particularly disrupted if the leave were taken at the time requested.
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