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REPORT ON WORKING FAMILIES HELPLINE 2008
This year Working Families received over 5000 calls to the free legal advice line.  We also provided email advice, including to over 450 people contacting E-dads, and advice via outreach across the country.  In total our advisers supported almost 6,000 people with advice on employment rights, tax credits and benefits.  We are still unable to meet the demand for our services, with many callers telling us that they have tried several times before getting through.
The key issues for 2008 changed as the year progressed and the economic climate worsened. Towards the end of the year we recorded a substantial increase in calls about redundancy and discrimination, so that around 10 per cent of our calls by the end of the year were about redundancy.  Many callers expressed concerns that being pregnant or on maternity leave had led their employer to single them out for redundancy.    We are concerned by some employers’ blatant disregard for the correct employment procedures relating to redundancy, flexible working and maternity issues.  The economic situation places already vulnerable families in an impossible choices– many are forced to resign with a “take it or leave it” change of contractual hours.  Taking action against discrimination is also far less likely when there is no guarantee that the employer will have the ability to pay at the end of the process.
The onset of the recession has led to particular problems including the payment of statutory maternity pay when an employer goes into liquidation, and difficulties in calculating tax credits in redundancy situations.  New problems have emerged from changes in legislation such as the introduction of “Keeping in Touch” days and requirements to pay childcare vouchers throughout the maternity leave period.

More fathers called our helpline or emailed us for advice – 13% of all our contacts were with men compared with 10% last year.   Fathers continue to have difficulty accessing paternity leave and flexible working, and the need to be employed for a certain period before being entitled to leave adversely affects both fathers and adoptive parents.
As we reported last year, a more flexible approach when parents and carers need to take time off for sick dependants is much needed.  “Emergency care” is limited in its coverage, “parental leave” is not available for carers, and a right to request flexible working may not be appropriate in sickness situations as it brings about a permanent change of contract.  A little more latitude from some employers could ensure family-friendly policies lead to family-friendly places to work.
Who called the helpline?

Working Families’ helpline is targeted at disadvantaged parents and carers. In 2008 half of all callers identified themselves as being “low income” (with a gross household income of less than £28,000 a year). Twenty per cent of calls came from single parents.  Six per cent of callers had a child with a disability.  Six per cent had a disabled adult in the family.  

We provide a national service with callers distributed widely across the country.  However, we received more calls from London and the South East.  Sixty two per cent of callers described themselves as White British.  Eight per cent of callers were from an Indian, Bangladeshi or Pakistani background.  Five per cent of callers were Black African, and four percent were Black Caribbean by ethnicity.  
What are the issues raised?

Forty three per cent of the helpline calls (2354) had maternity rights as their main focus.   Nineteen per cent of callers wanted help with tax credits (1032) and a further 14 per cent were seeking benefits advice (738 calls).  Ten per cent (559) were asking for flexible working advice.  Four per cent of calls were about primarily about paternity leave.  Callers seeking advice about parental leave, childcare and emergency leave made up a further three per cent of calls.  Two per cent of callers were concerned about an imposed change of contract.
We started recording discrimination queries in August 2008. Between August and December we received114 calls where the primary concern was about maternity discrimination, 19 calls about direct sex discrimination, 28 calls expressing concerns about indirect sex discrimination and a further10 calls were about another form of discrimination.  We also recorded when discrimination came up as an issue in the call, but was not the primary focus of the call.  Discrimination came up as a secondary issue in 256 further calls.
We set out below our concerns about

(1) the impact of the economic downturn

(2) the continuing discrimination during pregnancy and maternity

(3) fathers’ difficulties

(4) carers and leave arrangements

(5) employer supported childcare.
(1) The impact of the economic downturn

Pregnant workers hit harder?

We are concerned that the economic downturn has added to the discrimination faced by pregnant women or those on maternity leave.  A number of pregnant women callers have asked for redundancy advice and, during the course of the conversation it emerged that they were the only employees being made redundant.   Being dismissed or made redundant for a reason connected to pregnancy, childbirth or maternity leave is automatically unfair.  While not explicitly giving these reasons, some employers appear to be taking measures which undermine the spirit of the legislative protections:
For example:
A caller on maternity leave was informed weeks after her colleagues at work about a potential redundancy situation.  Her colleagues had heard about the available alternatives well in advance of the caller.  The employer did not offer the caller any suitable alternatives, but insisted that she apply alongside her colleagues for the available jobs, but in a shorter timescale.  One of her colleagues – at the same level as the caller – was offered a guaranteed retention, which might suggest that there was an absence of a fair process for redundancy selection, and potentially that the caller had suffered discrimination because she was on maternity leave.
A caller was told, during her maternity leave, that she would be made redundant in or around July 2008.  Her employer did not offer her any suitable alternative jobs but encouraged her to apply for internal posts.  However, the redundancy was delayed and in October 2008 the caller’s maternity leave ended. The employer told her that she could not return to work as there was no work for her to do, and they offered to pay her to stay at home.  Shortly after this the employer made her redundant.  Our advisers explained to the caller that because the employer had not offered her suitable alternative work during her maternity leave, her dismissal was automatically unfair, and that she may be able to claim maternity discrimination.  We helped the caller to make a claim to the employment tribunal and referred her to the Equality and Human Rights Commission for legal assistance, which has been granted.
What happens to SMP payments when the employer goes into liquidation?
Another issue which has emerged is that women who are due statutory maternity pay (SMP) find themselves in limbo when their employer goes into liquidation.  SMP is paid by the employer who then recoups the cost from HMRC.  When a company is wound up, payments to employees stop and the liquidator steps in.  However, SMP is not counted as a debt to the employee and not therefore a concern of the liquidator.  An employee needs to make a claim for SMP direct to HMRC.  However, how to make a claim is unclear, and can take several months to process.  In the meantime, women are left without an income during maternity leave.

For example:
A caller on maternity leave had worked for a care home which was closing down.  She was concerned that, when the company was wound up, her SMP payments would stop.  She may be able to claim what she is owed from HMRC, but there will be a gap while the claim progresses.  Meanwhile the caller was alarmed that the loss of £117.18 per week would put a serious strain on the family finances.
Working Families has written to the Minister responsible for statutory payments seeking clearer advice to women in these situations.
Calculating tax credits in a redundancy situation
Tax credits are generally calculated on the previous year’s income.  However, changes in circumstances- such as one partner being made redundant - can mean substantial drops in income the space of a year.  There is provision to give HMRC an estimate of current tax year income, but callers recognise that such estimates are uncertain, and are worried about making claims that may result in overpayment.
A caller on maternity leave with her first child was being made redundant and wanted advice on completing her tax credit claim.  Calculations based on the previous year’s income – when both the caller and her partner were in full time work – would lead to a low award.  The caller was advised of the provision to give HMRC an estimate of current tax year income, but the caller was concerned that she had no idea whether she would get another job.  She was anxious that if she got the estimate wrong, she might risk being overpaid and have to pay back in future.  Her choice to go with a previous year’s estimate may result in real hardship for the family around the time of the new baby’s arrival.
Flexible working for all
Working Families has long held the view that flexible working should be available to all workers.  Not only will fathers be better able to access flexible arrangements (see below), but all parents will benefit when employers see flexible working as a tool for business success, not a concession to certain groups.  The current economic climate is forcing employers to think differently about working arrangements; there could never be a better time to reassess the potential of flexible working.  However, many employers take a limited approach to flexible working:

A mother of a five year old child who has worked for her employer for six years called our helpline.   When she returned to work from her maternity leave four  years ago, her employer agreed to allow her to start work and to finish work 20 minutes earlier every day (working 9.10am  to 5.10pm , instead of 9.30am to 5.30pm), to fit with her childcare arrangements.
The arrangement worked well for a number of years, but now a problem has arisen, as a result of a change of staff. Several new, younger colleagues have joined the workplace doing a similar job to the caller, and they have been complaining because they also want to be allowed to work to the same pattern as the caller. None of the colleagues who are complaining are disabled or have children. They want to go home earlier because they want to work out at the gym,  or  because they consider it unfair that the caller is allowed to work a different pattern because she has made what they consider is a  “lifestyle choice” to have a child. 

The caller said the complaining colleagues are “up in arms” and some have been walking out of the workplace at 5pm. She described their manager as unable to cope with the situation and unwilling to be unpopular with the younger colleagues. As a result HR has been called in and the caller has been told that unless she can resolve the problem with her colleagues, then her work pattern will be changed.

In this case our advisers were able to explain that a unilateral employer imposed change to the caller’s working hours would be a breach of contract and possibly indirect sex discrimination too.
(2) Pregnancy and maternity discrimination 

Our helpline has received calls from women who are directly discriminated against on the grounds of their pregnancy or maternity.  Since July we have employed a specialist adviser to deal with discrimination issues.  
A young lone parent was advised by her employer that maternity leave had been abolished and that she would only be allowed two weeks’ annual leave for the birth.  The caller returned to work after two weeks and sought our advice.  Our advisers explained the situation, but the caller had brought her leave to an end by returning to work and was fearful of taking any action against her employer.

A 20 year old hairdresser who was five months pregnant had her working hours reduced because she was pregnant.  She had been paid £100 per week for 43 hours, and was told this would be reduced to £74 for 32 hours per week, simply because she was pregnant.  The caller was particularly concerned that the reduced pay would impact on her SMP payments because the reduction was taking place during the calculation period for her SMP.  The employer was offering her no breaks, even though she worked more than six hours at a time, and had not carried out a health and safety assessment.  Our advisers pointed out that the employer was not only discriminating, but also breaking national minimum wage laws.

A caller with 16 years service had been signed off work due to pregnancy related anaemia at 30 weeks of pregnancy.  She had a very good sickness record in the past.  Her employer called a disciplinary meeting to discuss her absence from work.  The employer had failed to carry out any health and safety assessment and the caller had continued to work shift patterns, including a 5 am start.  Our advisers pointed out that she should not be disciplined for a pregnancy-related illness, and that the employer had a legal duty to carry out a health and safety assessment.  The caller challenged her employer, but the employer carried on with the disciplinary proceedings.  We advised that she should raise a grievance and appeal any decisions in the disciplinary proceedings.

A caller on maternity leave informed her employer that she was pregnant again.  Her employer refused to pay her SMP for the second pregnancy and would not provide her with a form to allow her to claim Maternity Allowance.  The employer also suggested that she cannot take maternity leave.

A solicitor with 20 years service was job-sharing a senior role.  A manager asked her “when can we start to take you seriously?”  She queried the remark and the manager said he meant when would she start to work full time?  Whilst the caller was on maternity leave, a restructure was suggested, without adequate consultation with the caller.  The restructure would result in the effective demotion of the caller and removal of her job share.  We are still assisting in this case which has gone to mediation.
A new issue of discrimination has arisen for women refusing to take KIT (“keeping in touch”) days.  Introduced by the Work and Families Act 2006, these were designed to help women keep in touch with their workplaces while on leave, and to do some work without bringing their maternity leave automatically to an end.  Up to ten KIT days may be worked, at the agreement of the employer and employee, but they are supposed to be discretionary.

A caller on maternity leave rang because her employer had told her that when she returns to work she will no longer be allowed to work some days from home, as she had previously.  No reason was given, but the caller suspected this was because she had refused to work any more KIT days.  She had, at the insistence of her employer, worked some days but did not want to do any more.  Our advisers asked whether she had been paid, and the caller was astonished to discover that she should be paid for KIT days.  Her employer had led her to believe that working the days was compulsory, and that the days were unpaid.  Our advisers were able to offer information about her detrimental treatment, possible maternity discrimination, and a breach of her right to return to the same job after maternity leave.  There remains uncertainty about KIT payments, but the minimum wage and equal pay provisions would apply.

(3) Fathers’ concerns

Men and flexible working

Recent Government studies have acknowledged the significant difference between the responses employers give to women and men asking for flexible working.  Men have their requests turned down in 29 % of cases compared with 17 % of women.  Women whose requests are turned down may also be able to claim indirect sex discrimination – an option not available to men.

Encouraging fathers to share care is not only good for the children, but enables some families to survive on two shift-jobs and minimal childcare costs.  But this is set back by intransigent employer attitudes.  For example:


A father of three children under six called about his right to request flexible working.  He has eight years of service doing shift work for a large company, working from 2pm to 10pm.  He looks after his two youngest children in the morning while his partner works, then takes his middle child to nursery before a one hour commute to work.    He had been late for work, due to road works, several times and had been disciplined twice for this.  He explained that the nursery opened at a set time, and he could not complete the commute in time during the road works.  He asked in writing for a small adjustment in shift times to accommodate this.  His employer’s response was to suggest that he swapped to night shifts, which was incompatible with his responsibilities for childcare during the day.
A single father with a nine year old boy with learning disabilities called about time off during the summer holidays.  The child is not in receipt of DLA, but his difficulties mean that it is difficult to find appropriate holiday child care schemes.  The caller wanted to know if he could insist on taking his annual leave in the summer, and whether his employer could dismiss him if he did.  The caller did not have a right to request (his child is over six) to ask for term time only working.  Our advisers explained that his employer is allowed to stipulate when he takes annual leave, although there may be sex discrimination issues if female colleagues are allowed leave to accommodate their childcare responsibilities.  Following the Coleman judgement, it may also be possible to claim disability discrimination by association.  
Paternity leave rights

In order to be entitled to paternity leave and pay, men have to meet a number of qualifying conditions including 26 weeks service at the 15th week before the baby is born.  This limits the number of men entitled to leave, and is at odds with the lack of any service condition for women to take paid leave.

A father with one and a half year’s service with a building company called because his baby had been born three months premature.  The baby was in an intensive care unit, sixty miles from the family home.  The caller’s employer allowed him to take a short period of holiday leave at the time of the birth, but told him he was not entitled to paternity leave or pay and asked him for a form MAT B1.  Our advisers were able to inform the caller that he was entitled to one or two weeks statutory paternity leave, which he could take up to 56 days after the week of the birth.  The employer was not entitled to a MAT B1 form.  The caller would also be entitled to time off for dependants, and could ask for four weeks of unpaid parental leave.
A father who was expecting his fourth child wanted to take an extended period of time off work to support his wife and three other children (one of whom was disabled) when the new baby arrived.  However, he had been in work for only four months and had no entitlement to paternity leave or pay.  His employer had agreed that he may take two weeks’ annual leave at that time, but refused a request for further unpaid leave.  Our advisers were unable to suggest any further solutions:  the father has no right to parental leave (as he has not been in service long enough) and time off to care for dependants is for emergencies only.   
Adoption leave

Parents wishing to take adoption leave face similar disadvantages if they do not meet the employment service requirements.

A caller wanted to understand her rights as a she was about to adopt a child.  She did not have enough service to qualify for Statutory Adoption Leave nor did she have a right to return to work at the end of a period of adoption leave.  She was not entitled to Statutory Adoption Pay either, because of her limited service.  However, a pregnant woman who did not meet the service requirements would be entitled to both leave and to Maternity Allowance in place of SMP.  
There is no equivalent to Maternity Allowance for adoptive parents, nor indeed is there an equivalent to Maternity Allowance for fathers who do not meet the qualifying conditions for Statutory Paternity Pay.  This puts self-employed fathers and adopters, as well as those employees who do not meet the service or pay requirements, at a significant disadvantage.
(4) Carers need time off work

We have received several calls from carers of disabled adults who need to take time off work when the person they care for goes into hospital.  While there have been great steps forward in supporting carers, there is no equivalent to “parental leave” for carers.

For example:

A parent of a 23 year old with Downs Syndrome called because her daughter needed a hospital operation and she wanted advice about how to support her during her time in hospital and convalescence.  The operation was planned, so she could not argue that this would be time off for emergencies.  Nor could the parents ask for parental leave (which is only available for disabled children up to 18 years old).  They had very limited rights and would have to ask for compassionate extra leave (entirely at the employer’s discretion), or use valuable holiday leave to cover the period.

A carer who works full time called about time off work to accompany her terminally ill husband to hospital appointments.  As a mother of three children, she was concerned to save up her holiday leave to coincide with the school holidays.  She did not want to request a permanent change of contract through the right to request flexible working, as her husband’s needs for support did not follow a consistent pattern.  However she had no right to paid time off and was advised she could only use holiday leave.

Last year we raised a number of concerns about the limits of “reasonable” time off to care for dependents in emergencies.    Employers may take a compassionate approach for a few days, but emergencies can last longer from the employee’s perspective:

A caller with eight years’ service and only two days of sickness during that time, wanted advice because her young child had been in hospital for several weeks.  Initially the caller’s employer was helpful allowing a week of unpaid leave and reduced working hours for two weeks to allow the caller to deal with the situation.  However, the child remained in hospital for a month and the employer instigated formal disciplinary procedures.  The caller was told to give a week’s notice for any further time off, and that she may be dismissed.  The child was improving, and the caller was told the child would soon be discharged.  Our advisers were able to suggest that the caller appeal the disciplinary proceedings – she should not be disciplined for what has been allowed by the employer, or for exercising a statutory right, or on the basis of potentially needing time off in the future.

A caller coming to the end of her additional maternity leave period called to ask whether she could take more time off work, as her disabled baby needed surgery shortly.  The baby’s special needs – including tube feeding – meant that finding childcare before the surgery took place was difficult.   She was advised that she could ask for four weeks of unpaid parental leave, but that it would be up to the employer whether to allow her to take her full entitlement to parental leave in one go.  Otherwise she has no rights to extend her leave.
(5) Employer supported childcare
This year we have received a few calls to our helpline about the withdrawal of the offer of childcare vouchers during maternity leave.  Revised guidance suggests that employers should now continue to pay vouchers throughout the period of maternity leave.  This causes some employers additional costs where the vouchers are offered as part of a salary sacrifice scheme, as there may be no salary to sacrifice after the first six weeks of the leave period.  Greater clarity is needed on what is permissible to offer women on maternity leave. One caller was told by her employer that she must leave the childcare voucher scheme before she started her maternity leave.  Another found that the cost of the childcare voucher was deducted from her pension contributions during her leave.
What are the solutions?

Working Families wants to see cultural change in our workplaces to enable both parents to access time off to bring up children, and more flexible working to help balance work with ongoing family pressures.  While there are legal protections against maternity and pregnancy discrimination, our helpline calls raise serious issues about the enforcement of the law.  Disadvantaged parents and carers are rarely willing to pursue claims for discrimination, particularly in a climate where they are anxious to stay in work.  Some employers appear to need further assistance in understanding their basic equality obligations.  The Government can do more to remind employers of the benefits of a diverse and flexible workforce.  They should also help employers interpret their legal obligations and consider whether the penalties of failure to comply with the law create a real deterrent to discriminatory practice.
Some simple solutions to the immediate concerns of callers include:

· Remove the employment service condition for paternity and adoption leave. In our view it is inequitable that women can have 12 months leave with no service requirement, but men must be employed for effectively 40 weeks before they are entitled to a mere two weeks of paternity leave and pay (they must be employed for 26 weeks at the end of the 15th week before the baby is due, and remain with the same employer to be entitled to leave).  The issues apply to same-sex partners seeking leave and to adoptive parents.
· Introduce an equivalent to parental leave for carers.  When carers need leave and do not want a permanent change to their working hours, they have few rights that they can exercise.  Allowing carers to access leave – for example along the lines of the parental leave arrangements for disabled children (currently 18 weeks of leave can be taken in a variety of ways including one day periods) would help many carers of disabled children over 18 stay in work and support the short term or infrequent needs of the cared-for person for support.
· Introduce flexible working rights for all employees. The economic climate is changing many employers’ views on the advantages of flexible working.  The Government should do more to explain the benefits of increased productivity and retention, and reduced recruitment and absenteeism costs.  Offering a right to request to all workers would also eliminate the “backlash” against parents exercising their rights to ask for greater flexibility in the workplace.

· Encourage fathers to take up flexible working opportunities.  The Government promised an awareness campaign for fathers (following the Walsh review on flexible working).  Together with the new Think Fathers campaign, these vehicles could help to address the gender imbalance in flexible working, and improve fathers’ understanding of their rights.  

· Provide more flexible parental leave.  The current time off for dependants is limited to “emergency” situations which guidance suggests should be only for one or two days.  More, paid, flexible parental leave would help parents struggling with short term problems which don’t qualify as “emergency” care.  Parental leave is currently unpaid and only available to parents of children under five (or 18 if the child is in receipt of Disability Living Allowance) who meet the eligibility requirements.

· Introduce a fast-track method for women to be paid Maternity Allowance when their SMP payments are held up because employers go into liquidation.   Allowing women whose SMP payments stop to quickly access Maternity Allowance while they make a claim to HMRC would help families in financial difficulties.  
· Simplify tax credit calculations, for example by changing the policy on overpayments.  Making tax credit awards, particularly for childcare costs, on the basis of income bands may prevent many overpayments, or awards may be made for a fixed period (perhaps for six months).
· Enforce the rules on employer supported childcare and provide incentives for employers.  In the short term current participants of the scheme need protection while on maternity leave, but longer term a payment system needs to be developed that does not deter employers from offering a tax efficient scheme.
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