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changing the way we live and work




Report on Working Families Helpline 2009
Introduction

Working Families runs a free legal advice service for disadvantaged parents and carers seeking help with employment rights and benefits.  This year our helpline team advised 4724 parents and carers. Due to funding constraints, the number of hours of the service we can offer has been reduced compared with previous years, which is disappointing in the context of parents’ need for employment advice in the recession.  However, we are supplementing the personal advice service with more web-based support and our email advice service has increased by 40 per cent this year.

In 2009 we continued our coaching project giving more in depth support for callers needing help with preparing letters or responses to employers.  Our discrimination expert also helped callers bring grievances, draft claims and prepare cases for employment tribunals.  As well as settling cases through negotiation, the caseworker also helped a number of callers to obtain free mediation and many of these cases were resolved without recourse to the courts.   

Overall the helpline team took 3695 calls, coached 413 parents by telephone and email, and responded to 616 other enquiries by email and letter. 

Themes of the year

Again in 2009 many of our themes relate to the economic downturn. Unsurprisingly, we recorded a large number of concerns about redundancy.  We advised 350 women and 20 men on redundancy issues, with the bulk of the calls taken in the first half of 2009.

We are disappointed that the recession has been used as an excuse by some employers to discriminate against women who are pregnant or on maternity leave.  Working Families joined with other groups in 2009 to form an Alliance against Pregnancy Discrimination to raise awareness and seek government intervention on this issue. The case studies below show that the issue needs urgent attention.  They also demonstrate the importance of Working Families’ advice:  some women have successfully retained their jobs.
Another impact of the downturn has been the tendency for some employers to impose changes in contracts to the detriment of working parents.    In an effort to cut costs, some employers are requiring parents to change their working patterns and parents, fearful of losing their jobs, are finding it hard to refuse.
Below we set out again our concerns about fathers’ eligibility to paternity leave and pay and the difficulties parents and carers face when they need time off work to care for their children or dependants.  

A new theme for 2009 is the health and safety of pregnant women. Employers’ ignorance of their responsibilities to carry out health and safety risk assessments for pregnant women needs to be addressed.

Who called the helpline?
Over 50 per cent of our callers are on low incomes (with a gross household income of less than £28,000 per year).  Twenty per cent of our callers are single parents. This year almost nine per cent of callers had a disabled child in the family and seven per cent had a disabled adult.
This year saw a further increase in the number of fathers calling – with 18 per cent of the calls being from men compared with 13 per cent last year, and 10 per cent the year before.  Just over a third of our calls were from first time parents.
We provide a national service with callers from across the United Kingdom.  Sixty-seven per cent of our callers described themselves as White British but we received proportionally more calls from black and minority ethnic groups than the national population average. 
What were the key issues raised?
Once again questions about maternity dominated the number of calls.  A third of our calls had maternity advice as the main concern but a further six per cent were about maternity discrimination.

Twenty per cent of callers raised tax credits queries and a further 14 per cent wanted advice about benefits.  Ten per cent of our calls were about flexible working, including advice for carers.  Four per cent of calls were paternity concerns.  Three per cent of callers raised parental leave or emergency leave for dependants.  Three per cent of calls were about imposed changes of contract.  
Below we set out our concerns about:


1)
discrimination against women who are pregnant or on maternity leave

2)
forced changes in contracts
3)
fathers 
4)
time off for dependants
5)
health and safety of pregnant women.
1) 
Discrimination against women who are pregnant or on maternity 
leave. 


Working Families is concerned that the laws to protect pregnant women and those on maternity leave from discrimination are being ignored.  Some employers are using the economic climate as an excuse to make these women redundant.  The law gives special protection to women on maternity leave in redundancy situations: they should be offered any suitable alternative vacancy ahead of their colleagues.  Making a woman redundant for a reason related to her pregnancy or maternity leave is sex discrimination and would amount to an automatically unfair dismissal.   Our advisers have had some success in helping employees assert their rights, but the ones who know where to come for advice may be the tip of the iceberg.  Other examples of poor treatment of pregnant women are detailed in section 5 below.
For example:

A caller on maternity leave wanted to go back to work before her 52 weeks of leave had ended. She gave 8 weeks’ notice of early return to her employer as required by statute. The employer insisted that she must take her full maternity leave, due to “the economic climate”.  Working Families advised the caller that her employer is not entitled to do this and discussed what should happen if her employer tried to make her redundant. 

 A caller on maternity leave with over ten years of service with her employer sought redundancy advice. Two people in her team of five performing the same job had been placed at risk of redundancy due to financial problems experienced by the employer in the downturn- the caller and one other. Her employer stated that selection for redundancy would be based on merit, assessed according to the employee’s last appraisal. The caller reported that her last appraisal, which took place just before her maternity leave, was very good, but that she scored low in the selection because she was unable to attend a training course due to her absence on maternity leave. 

A caller on maternity leave with four years of service contacted her employer to give notice of her return date.  She was told she was being made redundant. No one else in the organisation was being made redundant.
A caller on maternity leave asked to return to work part time.  Her employer said she could not work part time, so the caller said she would return to her previous full time role.  The employer then told her she was going to be made redundant, without giving any reasons.  She found she was the only person in the company being made redundant.
A caller with six years service was told, during her maternity leave, that she was being made redundant.  Her department had two other staff doing the same role, but the caller was the only one put at risk of redundancy.  Her maternity locum was kept on.

A caller gave notice of her intention to take maternity leave and was told that she would be made redundant.  Her employer said that there was no more funding for her post, and that only her post was affected by this.  The caller told us this was not true, because funding for her post had run out many months before, and that she has colleagues who do the same job as her. The caller complained about her employer’s actions. Her employer then offered her a full time higher grade post subject to an application process, or a part time lower grade job. She was discouraged by her employer from applying for the higher grade post.  

It is also discrimination to fail to keep a woman on maternity leave up to date with developments in the organisation which may impact on her job, including opportunities for promotion or possible redundancies.

A caller with 15 years of service was replaced by a locum when she went on maternity leave.  Her employer mistakenly appointed the locum on a permanent basis.  The caller’s job was changed during her maternity leave. The locum took another vacancy in the department, the employer advertised for a locum post again, and recruited again on a permanent basis. Both locum employees were then made to reapply for a new post which was effectively the caller's job. The caller was never told about this or kept up to date with changes in the workplace during her maternity leave. A new manager has now told the caller that there is no longer a position in the department for her and that though she will be offered something else, he does not know what.


Fortunately we were able to help this caller when she rang the helpline:

We advised the caller that her employer’s actions were a breach of her right to return and direct sex discrimination. We advised her to complain to her employer about how she had been treated. The caller reported subsequently that she had complained as advised, that the matter was dealt with by a senior director who acknowledged that she had not been treated well and apologised for it. She was offered her old job back. 
Working Families’ advice this year has ensured several callers have been treated correctly:

An employer tried to exclude a pregnant woman from a voluntary redundancy scheme.  We advised her and eventually she got the result she wanted.  She was included in the voluntary redundancy scheme and received a lump sum of pay in lieu of notice.  However, the caller came back to Working Families when she was wrongly informed by Jobcentre Plus that she couldn’t claim Job Seekers’ Allowance until her pay in lieu of notice ran out. We advised that was incorrect: the payment in lieu of notice should have been disregarded so she is not treated as being in remunerative work and can claim JSA straightaway. The Jobcentre allowed her to claim and backdated her claim in recognition of their mistake.
A caller was on maternity leave whilst redundancy selections were being made and opportunities arose which she was not given the chance to apply for. She was not officially selected for redundancy until after return from maternity leave.  After advice from Working Families, she pointed out her rights to her employer.  Her employer reinstated her on the three day week she wanted.
2)
Imposed changes to contracts
We received a number of calls from parents whose employers were enforcing changes to their contracts, often as a result of the recession.  While contractual changes require agreement from both sides, in a difficult economic climate, employees are less confident about challenging a forced change.  The threat of dismissal or redundancy means many parents accept changes, often at a cost to their family lives.

A caller who is the mother of two children under five took a part time sales job 18 months ago.  She was told by her employer that she must now go full time because the “new business model demands 11 fulltime staff".   The team currently consists of 10 full time and two part time staff. Both the part time workers are women with young children. The caller was told she would be moved elsewhere or made redundant if she didn’t agree to the change.  The employer refused to consider a job share for the two part time workers.

A single father with three years service in a factory called because he cannot find childcare for his three year old child.  His employer has asked him to work very early in the morning, when no childcare is available.  The caller had refused to change his contract but his employer was putting him under pressure to make the change.
A caller with 11 years of service for her employer was told she must work off site or she would be disciplined.  She currently works week day mornings on site at the company office in Scotland.  Working “off site” means working anywhere, including out of the UK. Recently the caller was asked to go to London for 5 weeks. The employer says the reason for the change is “customer demands due to the recession”.  The caller is the single parent of two children, aged two and five. She has nursery care for them in the mornings when she works, and looks after them herself in the afternoons.

A single father of a five year old child worked in a care home on shifts between 7 am and 9.30 pm.  His employer has asked him to sleep-in between his shifts because a “lack of funds” meant that his employer could no longer afford agency staff to cover nights.  The caller has no overnight childcare so cannot do nights at all.  The employer has asked everyone, male and female, to work nights and has said “we have to treat everyone the same”. 

A single parent of a 14 year old daughter called. The caller had 3 years’ service for a large company. Her employer was changing her working hours insisting that she must work in the evenings.  The change would mean she would get home at midnight on most nights. The reason given for the change was simply a “restructure of hours”. She was threatened with redundancy if she would not agree to the change, even though her employer is currently advertising for new employees. 

A caller phoned who worked the equivalent of full time hours over four days a week so that she could have one day at home with her toddler.  Her husband does shift work and she has no childcare cover on her day off.  Her employer wants her to work full time over five days because "there is too much work following the restructure".  She was informed of this change two weeks after she told her employer that she was pregnant again. The caller agrees there is too much work, but says the days she is in are not relevant to the problem of overwork. She has an assistant who covers any urgent work on the days she does not work. 

Forced changes are particularly difficult for parents of disabled children.  

A caller of a severely disabled child worked for a large retailer for 16 hours a week, Monday to Thursday mornings while her child is at school.  Her employer has told her that all staff contracts are now being changed to require employees to work 26 hours a week because of "business needs". The caller was told she must work Mondays to Fridays during the entire time her child is at school.  The caller reported that she can't increase her hours or change her work pattern. She needs Fridays off to attend regular hospital clinic appointments for her child  and she needs time off during the school day to go food shopping etc (the child’s disabilities mean doing this with the child is not feasible). Already school holidays are very problematic because, owing to her child’s disabilities, she cannot get commercial childcare and has to take unpaid leave and rely on grandparents. The caller has a history of panic attacks and reports she can’t cope with any extra stress.  
A caller with over 20 years of service for a public sector employer worked two miles from her home. The caller’s adult disabled daughter has special needs including uncontrolled epilepsy and she is frequently hospitalised, so the caller must be able to get home easily.   Her employer wanted to move her base to 27 miles away to reduce rental costs on the premises.  However, this would mean an extra two and a half hours of commuting each day for the caller.  The caller’s employer will not allow working from home even though her responsibilities are not location-dependant because this would “set a precedent”. 

3)
Fathers and family time 
Working Families has launched a paternity rights awareness campaign, Take Up, Top Up, to draw fathers’ attention to their rights to paternity leave and pay, and to encourage changes to ensure more fathers are eligible.  Many callers find out that, due to self-employment, length of service, or failure to give 15 weeks notice, they are ineligible for any leave or pay.

Some examples in 2009 included:

A new father phoned the helpline to be told he cannot take statutory paternity leave nor receive any statutory paternity pay because he had not been with his employer for long enough. He can ask his employer to take annual leave or unpaid leave, but this does not have to be granted.  As a last resort he can take unpaid time off for dependants for a few days when his partner gives birth. 

A pregnant caller explained her husband had previously worked as an agency worker for a company but has recently been taken on as a full time employee.  Could he take paternity leave?  Sadly, the technical change in his employment broke his continuity of service, so he is not entitled to any leave or pay. 
A father called to ask what support he would be entitled to if he took paternity leave as a self employed man.  The answer is that there is no paternity pay available.(A woman in a similar position would be likely to receive statutory Maternity Allowance).
Fathers need work life balance too, especially for single or separated fathers:

A father of three young children aged two, three and 10 called because he is having difficulty balancing his work and family commitments since his wife left him.  His job requires him to travel overnight for work about once a month, but he has been unable to do this since becoming a single parent.  His employer is unhappy about this, even though the caller has met his work sales targets.  He was advised to exercise his right to request flexible working, but he has no female colleagues who work flexibly due to childcare responsibilities, and thus will not be able to claim sex discrimination if his request is refused.  (Women in similar situations may be able to claim indirect sex discrimination as it is more likely that women have childcare responsibilities, so any policy or procedure that rules out flexible working may have a disproportionate effect on women). 

A father called because he needs to see more of his severely autistic, disabled son.  His employer is imposing a change of contract so that he will have only one Saturday in six off work: previously it was one in four.  The caller is concerned that, if his son does not see him frequently, he will not recognise him.  It may be possible to raise a claim of disability discrimination by association, following the Coleman judgment.  However, in the Coleman case, the discrimination happened to the disabled child’s main carer.  The caller is not the main carer. 

4) Time off for dependants

An issue we have raised in each report on the helpline, is the difficulty parents face when they need to take time off work to look after children.  Problems often arise when the time off is known about in advance, but alternative care cannot be arranged.  Parents fall into a gap – they cannot take emergency time off for dependants for more than a day or two at a time, but they also can’t take it as parental leave because they can’t give the required 21 days notice.   

A caller asked for advice for her husband.  She was having a one day operation in 16 days’ time which would mean she cannot lift for six weeks. She has two young children, one of whom is disabled.  Her husband explained to his employer three weeks before that he would need time off to look after the children. His employer initially said "no problem", but subsequently scheduled her husband for work the day of the surgery and the days immediately after, and refused to confirm arrangements for the rota thereafter.  As the operation was by then within 21 days, he could no longer give adequate notice for parental leave (the employer might agree to parental leave starting earlier, but doesn’t have to). Otherwise he could only take a couple of days of time off for dependants.

A mother of three children aged three, six and ten called because she was going into hospital in 10 days time and wanted advice about time off.  She did not know how long her husband would need to take off work, because it depended on the nature of the operation.  The caller’s husband had seven years’ service and asked for time off.  His employer refused, and told him he had no rights to time off.  We advised that he would be able to take a couple of days of time off for dependants, but had not given sufficient notice to take parental leave: the employer could waive the notice but did not have to.

A caller with a disabled child was being disciplined by her employer because she had been absent from work on three different occasions. Two of the absences were due to her child being sick, and one was due to the caller herself being ill. At the disciplinary hearing she was told that if she was absent again she would be dismissed and that the employer’s policy is to treat all absences the same, irrespective of the reason for the absence. 

5)
Health and safety issues

Employers of women of childbearing age have a duty to do a general health and safety assessment to identify risks to pregnant women.  Once an employer has been informed that an employee is pregnant, and there is evidence of risk, a personal health and safety assessment for that employee should be carried out.


Once risks have been identified, they should be eliminated if possible.  If they cannot be eliminated, then the pregnant employee should be offered a suitable alternative job on similar terms and conditions which is reasonable for her to do.  As a final option, if there is no reasonable alternative or no safe job, the pregnant employee should be suspended on full pay.


Working Families is concerned that employers do not know, or do not follow, the correct procedures.  For example:
A caller employed as a care worker sought advice because she was being “picked on” at work because she was pregnant. The caller’s employer had also failed to undertake a health and safety assessment.  Prior to her pregnancy there were no problems, and no concerns about her work. On several occasions since her employer found out about the pregnancy, the caller’s manager had made comments implying that the caller is lazy. The week before she called us, she was called into her manager’s office and told "you've been sitting around doing less and less; you've got to get off your bum.  You're not as active as the other staff". The caller had been so upset by what had been happening at work that she was crying all the time and she had been signed off work by her doctor.

 A caller who was 27 weeks pregnant had been off work sick due to a pregnancy-related bad back. Her doctor advised a chair should be provided for her at work. Her employer had failed to carry out a health and safety assessment and had been putting her under a lot of pressure to resign. 

A caller who works as a cleaner in a hospital told her manager that she was pregnant very early on in her pregnancy but her manager said that he would not do a risk assessment until the caller had her first scan. The caller became ill with severe morning sickness and had to have time off work. She reported that the smell of chemicals used to clean made her sickness worse, as did fatigue caused by her manager scheduling her to work shifts close together. She complained to her manager but he was unsympathetic. The caller wrote to her employer asking for a risk assessment again. Her manager responded by saying that he would not do a risk assessment until the caller was 20 weeks pregnant, that the caller had to work full shifts and that she had been “slacking off” at work. The caller had since been absent from work on annual leave then on pregnancy related sick leave. She was now being disciplined for having so much time off sick. 

A caller who worked as a sales assistant in a shop had to miss work due to severe morning sickness early in her pregnancy.  Her average wage is £92 per week but her employer does not pay sick pay. She is expected to stand up all day when at work- no seats are available because her employer deems this “unprofessional”.  Her employer had been informed in writing about her pregnancy but told her (incorrectly) that they do not have to do a health and safety assessment until she is 12 weeks pregnant. 

A pregnant factory worker was advised by her midwife that there must be a change in her work duties: the job is too physically strenuous for a pregnant woman and there is a risk posed by certain chemicals used. Her employer agreed to stop her working with the chemicals but said there was nothing more they could do, and there were no other jobs she could do, so she must resign. When the caller told the employer she would not resign, the employer “got nasty”. The next time she worked the employer said that the caller could do the work, and insisted that she use heavy machinery all day. The caller was exhausted as a result and had to take sick leave. 

A dinner lady told her employer that she was pregnant.  Her boss said “It will be tough; let's see how long you will go". Three days later when she was asked to push a heavy trolley, she refused. Her boss went to HR; HR said she had to do everything in her contract of employment. Her health and safety risk assessment was done 33 days late. 

What are the solutions?

· Pregnancy and maternity discrimination
As a founding member of the Alliance against Pregnancy Discrimination, Working Families has called for the Government to send a stronger message to employers about their legal obligations towards pregnant women and those on maternity leave. There are already laws in place to protect against discrimination, but they are not being followed.  Employers need to hear that the Government takes this issue seriously and that the economy cannot afford to waste women’s talents.

· Imposed changes to contracts
Employers need to understand that employees are not just being difficult when they refuse changes to their contracts:  family lives are often carefully balanced and requiring different hours of work can have huge knock-on effects on childcare arrangements.  Changes to contracts should always be by agreement.  Employers need to be more imaginative when reorganizing work so that business needs can be met while enabling parents to remain in their jobs.

· Fathers
Working Families is campaigning for more fathers to be eligible for paternity leave and pay.  Removing the long notice periods (15 weeks before the baby is due) and service requirements (26 weeks by the end of the 15th week before the baby is due) would allow many more fathers to take time off to be with a new baby.  Self-employed fathers and others who don’t currently qualify for statutory paternity pay would benefit from a “paternity allowance” (an equivalent to the “maternity allowance” for mothers who are not entitled to statutory maternity pay).   We would like to see statutory paternity and maternity pay paid at least at minimum wage levels.  But employers can also play a role by topping up the £123.06 a week of statutory paternity pay to full pay for the two weeks.  Employers can claim the statutory amount back from HMRC, but boosting to full pay would mean many more fathers were able to afford the time off.

More widespread flexible working would help fathers.  At present more fathers’ requests to work flexibly are turned down than mothers, and fathers are less likely to be able to claim sex discrimination.  Where flexible working is genuinely available to all employees within an organisation it is perceived as more acceptable than when used only by a limited group of employees.  We now need a right to request flexible working for all employees, so that flexible working is as acceptable for men as it is for women.


· Time off for dependants
Parental leave is currently only available to parents of children under five, is unpaid, can only be taken in blocks of a week at a time, and requires 21 days notice.  Making parental leave more flexible by allowing parents to take it in days rather than full weeks (as is currently available for parents of disabled children), and making it available to parents of older children would help many parents struggling with gaps in childcare or to care for a sick child. 

· Health and safety of pregnant women 
It is clear from our case studies that women and babies are being put at risk by employers who fail to understand what is required by way of health and safety assessments.  We would like to see more publicity given to the Health and Safety Executive’s advice both to employers and to pregnant women who may not be aware of their rights or how to enforce them.  
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