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WORKING FAMILIES’ RESPONSE 

TO THE CONSULTATION ON IMPLEMENTING THE RECOMMENDATION OF
IMELDA WALSH’S INDEPENDENT REVIEW.
Introduction

Working Families is delighted to respond to the consultation on amending and extending the right to request flexible working to parents of older children.  We were extremely pleased when the Government accepted Imelda Walsh’s recommendations, both to extend the cut-off age to parents of children up to 16 years old, and to introduce the changes in one stage in April 2009.  Although the economic climate has changed during the process of this consultation, flexible working is as important as ever.  Indeed, flexible working patterns may be a tool for business success in challenging times.  Our briefing paper on flexible working in the new economic climate is attached to this response.

Our response draws on the experience of our 100 employer members who seek simplicity and light touch regulation in employment matters.  We also know, from our work with disadvantaged parents and carers who call our freephone legal helpline, that flexible working brings great benefits to families.  However, the benefits of flexible working do not yet extend far enough.  The right to request is only available after an employee has been in work for 26 weeks and an inability to access flexible work can be a barrier to entering employment.  More needs to be done to encourage advertising and recruiting to flexible jobs. 
Working Families’ own evidence suggests that the benefits of flexible working are maximised when an organisation offers the right to request flexible working to all its employees, regardless of whether they are parents or carers
.  All employees may benefit from flexible working over the lifecycle of their career - for health reasons, caring responsibilities, or to pursue education, training and interests outside their work. Furthermore, organisations offering a wider right to request are less likely to experience sidelining of parents or backlash from other employees. For these reasons, we will continue to press for the extension of the right to cover all employees, an option that is endorsed by many of our employer members who already offer the right to request to all employees.   
Summary of key points

· A legal loophole needs to be closed for parents of disabled children aged 17 or 18. We recognise that very few parents will need to make a request to change working hours to accommodate the needs of a 17 or 18 year old child.  However, a legal loophole remains for parents of 17 and 18 year olds who are disabled, but not in receipt of Disability Living Allowance.  We make suggestions (below) as to how this loophole may be closed.

· Government’s practical assistance for business needs to go beyond an awareness raising campaign about the new rights, to an awareness of the substantial benefits of flexible working for employers.  This is particularly important in challenging economic times and businesses will benefit from further guidance about managing and measuring the impact of flexible workers.

· The proposed deregulatory measure is unlikely to bring benefits.  A formal acceptance of a request to work flexibly results in a permanent change of contract.  A failure to record such a change in writing may make employees vulnerable, and will not meet the requirements of business certainty.  The minimal gains may be outweighed by an increase in complaints, grievances and employment tribunal cases as parties struggle to assert contractual employment rights in oral, instead of written contracts.
· There are oversights in the partial impact assessment relating to the overlap of discrimination law and enforcement of flexible working rights.  Additional benefits to organisations, as well as employees, from altering places of work can also be included. 
1
A concern about parents of disabled 17 and 18 year olds.

Parents of disabled children under 18 years old have had the right to request since 2003.  Carers of disabled adults (over 18 years old) have had the right to request since 2007.  However, the definitions of disability are different according to whether the cared for person is a child or an adult.  In order for a parent of an under-18 child to have a right to request, the child must be in receipt of Disability Living Allowance
  (DLA).  A carer of a disabled adult need produce no evidence of the disability
.  When the right to request is extended to all parents of children up to 16 years old the DLA requirement will be redundant, for most parents.  From April 2009 all parents of children under 16 will have the right, regardless of the disability of their child.   Parents of disabled 17 or 18 year olds who are not in receipt of DLA, however, will not have a right to request until their child reaches 18 (when the DLA requirement is again redundant).
Working Families’ helpline has identified several cases where parents of disabled children cannot claim DLA, and this has affected their employment rights to flexible working.  For example, a mother of a disabled child had settled in the UK but with a restriction on her “recourse to public funds”. She was not able to access any benefits as a result of her immigration status.  As a doctor with a good salary, she had no need to do so.  However, the knock-on effect was that she had no right to request flexible working to enable her to care for her disabled child.

A further example arises when a child has recently been diagnosed as disabled.  An older teenager may have an accident or illness which results in disability, and require parental care.  It may take many months to claim DLA and the right to request flexible working cannot be exercised in the interim, often at the very time that flexibility is most required.

Working Families suggests that the Government take the opportunity in changing the right to request regulations to broaden the definition of a disabled child.  For example, the regulations might suggest that an application under regulation 3 (entitlement to request a contract variation) might be “to care for a child under the age of 16 or is or expects to be caring for a person in need of care aged over 16”.  This would bring the eligibility criteria in line with carers of disabled adults.
2
What can Government do to assist businesses, especially small businesses, in implementing flexible working arrangements?  

Working Families supports the Government’s proposed awareness raising campaign and looks forward to working with the Government to promote the new right to parents and to employers.  Using a diverse range of media in any campaign will be important to reach groups who have little awareness of their current rights. 

We welcome the proposals to streamline the resources for employers on BERR and Business Link websites, and would like to see a similar streamlining apply to the ACAS website sections.

Based on our feedback from our employer members, we suggest that the following may also be helpful to businesses. 

· Flexible working is not just part time working.  Very often the messages businesses receive are that parents will have a right to reduce their working hours.  Greater emphasis should be placed on the right to request a change to working patterns.  In practice the right to request covers a range of changes, including increased working hours, working from home, job shares, compressed hours or minor changes to start and finish times.  We are pleased to see that the Government awareness campaign is to be targeted at men in particular, who are often unaware that the right to request applies to them.  Evidence demonstrates that men are more interested in options that do not reduce their take-home pay
.  Employers too may benefit from an understanding that flexible work does not have to mean less work.

We would welcome a stronger emphasis in the guidance on employers taking a positive approach to dealing with requests for flexible working, rather than focusing on the problems a request may cause.  For example, it would be good to see a greater emphasis on the issues that may arise from a new arrangement, rather than a focus on the process of the request.  A positive approach is not only good business practice, but may be important from a legal perspective: employers taking an openly negative approach to requests have been criticised by Employment Tribunals.

As the consultation paper notes, much flexible working is happening informally.  Trial periods are much more easily managed on an informal basis.  However, some employers are concerned about offering a trial period for fear that they will risk breaching the prescribed timescales for responding to a right to request.  Greater publicity about how trial periods can be managed would be helpful:  it may encourage employers accustomed to using flexible arrangements the confidence to have a go.
· Just-in-time coaching and advice.  The Government websites provide a wealth of valuable information on flexible working.  Our employer members suggest that it may be helpful to add an “impact assessment” document to the website based advice.  Working Families has produced a “work retune” online tool to help managers and senior professionals to consider the impact of changes to working arrangements.   Such tools may aid communication with the employee, and give prompts to ensure that an employer has considered all the issues (potentially protecting them from facing a Tribunal claim).  

Organisations which are too small to pay for HR advice may need practical and tailored advice, preferably by telephone, at the time when an employee makes a request.  It is important that advice is available at the appropriate sources, as well as on government websites.  For example, SMEs may seek advice through their trade associations where case studies relevant to their own sector would be helpful. 

Working Families has identified a need for SME “coaching” on flexible working for employers.  Just as Working Families provides coaching for employees to make a request, so there is a need for employers to be given practical legal guidance on the issues around working flexibly.  A particular source of concern is the overlap between the right to request and sex discrimination legislation (see below). Many small employers who reject a right to request are unaware that they may then face a claim of indirect sex discrimination (with the potential for far greater penalties).

· Managing a flexible workforce.  Working Families recognises that line managers of part time workers, or those whose place of work is not the office, require particular skills.  Our recent research with Cranfield University School of Management also suggests that while managers recognise that flexible workers are often productive, loyal and hardworking, this is not always reflected in performance appraisals which often still value presenteeism above outputs.  It is important that businesses begin to make these changes, not least to protect themselves from discrimination claims given the current gender imbalance in part time and flexible workers.  
· Explanation of the costs and benefits of flexible working.  BERR and other government departments have collated plenty of evidence to support the business case for flexible working.  However, the messages about flexible working that are picked up by the media are often solely about improved employee rights.  This exacerbates the “backlash” and fears of employer organisations that changes have “gone too far” and that increased burdens are about to be imposed.  Instead, the Government should promote more forcibly the win-win arguments:  businesses and families both benefit from increased flexible working.  When the right to request was first introduced, the Government’s literature about recruitment and retention improvements, and the “Employers for WorkLife Balance” initiatives helped to create a positive business view of the advantages of flexible working.  Working Families suggests that this would be welcome again and may aid take-up of the new rights.

As the economic climate becomes more challenging, so business may become more cautious about offering flexibility.  However, there are several reasons why flexible working should be encouraged, as the attached briefing reveals.  Flexible working may be seen as an employee benefit improving retention, particularly when pay rises are scarce.  It may be an alternative to redundancies, ensuring that a business retains its talent, ready to respond to the upturn. There may be both environmental and cost savings to be gained, for example by encouraging all workers to work from home one day a week  Finally, staff remaining after a programme of redundancies may need to be working at full performance.  The work may not have been reduced, even though head count may have.  Employers in such circumstances should explore the evidence now available about links between flexible working and performance.
Small employers often have access to general information about improved recruitment” or “productivity benefits”.  However, they may need more tangible examples of cost savings to be convinced of the benefits of flexible working, and the consultation paper notes their “understandable” caution.    However, figures such as estimated costs of redundancies vary considerably between companies, and case studies which relate to their particular sector may be particularly important to small businesses.
3
Deregulatory concerns – is it sensible to remove the obligation for employers to send a formal letter whenever they approve an employee’s request to change their working pattern?
Working Families is extremely concerned by the consequences of removing the requirement to provide written notification to employees of a formal change in terms and conditions of employment which result from a formal written request.   We agree with the assertion in paragraph 11 that “what business needs above all is certainty”.  Employees too need a written acknowledgement of a formal change to their contract of employment.  We anticipate that removing a requirement to write to an employee will lead to disputes about what was agreed further down the line.  Vulnerable employees may find their employers pressing more hours of work on them than agreed, when business demands dictate.  Others who have an agreement to work from home on a particular day may not be able to argue against meetings which require them to change their place of work. Conversely, an employer who has not recorded an agreement in writing may find that an employee asserts more rights to flexibility than agreed, and that this may have a detrimental impact on their business. An employee who has agreed to work reduced hours may also choose to return to a full time job, and assert a right to be paid for additional hours.  A change of management may cause additional uncertainty for both parties if no written record is made.

We note that, according to the consultation paper, only 20 per cent of flexible working changes are accepted through a formal route.  If an informal route is used, there is no requirement currently either for an employee to make a written request or for an employer to offer a written acceptance.  The obligation thus currently falls on only a fifth of flexible working requests.
One of our employer members comments that the vast majority of the work in processing a flexible working request takes place during the consideration stage, well before any written outcome.  Removing this final step
“would do very little to reduce the administrative burdens on employers. In our view the formal statutory process is not overly burdensome on employers”. (Working Families Employer member)
4
Comments on the analysis of the partial Impact Assessment.

4.1
There are contradictory statements about the number of informal requests that are anticipated.  It is not clear from the consultation paper why an assumption is now made that 25 per cent of requests will require written notification when “most employers are increasingly handling requests informally” (paragraph 24).  As noted above, only formal requests currently carry the obligation to inform an employee in writing of an acceptance of a new working pattern.  Working Families suggests that the Government should encourage the good practice of recording in writing any agreements to vary working terms and conditions, as a protection for both employers and employees. We recognise, however, that the vast majority of flexible working is on an informal basis, where this will not apply. 
4.2
There is a diversity of views among our employer members about the time that it takes to administer a flexible working request.  One message that should accompany the calculations is that this is time well spent:  agreeing a workable arrangement at the deliberation stage can lead to considerable advantages long term.


 4.3
In considering the relatively few Employment Tribunal claims brought under the jurisdiction of flexible working (Chart 1) no mention is made of the potential concurrent claim for indirect sex discrimination which may be brought by a woman denied part time working.  Tribunals have accepted that, because women are more likely to have responsibility for childcare, refusing the option of part time working may amount to indirect sex discrimination.  The administrative burden of fighting a discrimination claim is missing from the partial impact assessment and should be drawn to all employers’ attention.
4.4
Finally, there is no analysis of the impact on businesses of working from home.  There is mention in the section on wider benefits of a positive environmental impact of allowing more employees to work from home.  However, there is also a tangible benefit to businesses if they organise home working to reduce the number of offices needed, or the number of days that an office is open.  Such arrangements may require start-up costs to ensure that technology is in place for home working. This may lead to significant business savings made from reduced electricity and heating use, and estate costs.  For example, BT estimate that their home-based working programme – in which 10,000 workers are contractually employed to work from home – has saved approximately £450m per year in property costs.
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� Flexible Working and Performance: Summary of Research.  Cranfield University School of Management and Working Families 2008


� The Flexible Working (Eligibility, Complaints and Remedies) (Amendment) Regulations 2006 SI 2006/3314 confirms that the definition of “disabled” means entitled to a disability living allowance within the meaning of section 71 of the Social Security Contributions and Benefits Act 1992.  The definition has been removed by the Work and Families Act from primary legislation, but not amended.


�  SI 2006/3314 confirms that an employee is entitled to request a contract variation to enable him “to care for a person aged 18 or over”.


� In our Flexible Working 2008 research carried out with Cranfield University School of Management we found only 3 per cent of men worked part time or reduced hours, compared with 27 per cent of women.
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